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Education and Culture Committee 
Children and Young People (Scotland) Bill 

 
Aberlour Child Care Trust 

 
Introduction 

1. As Scotland’s largest solely Scottish children’s charity, we warmly welcome the 

publication of the draft Children and Young People Bill and the opportunity to 

submit evidence around its general principles at stage 1. We broadly support the 

Bill and its provisions, but would like to offer some minor observations and 

suggestions for amendment that we believe would enhance and strengthen the 

provisions of the Bill. 

General points: 

Lack of a Children’s Rights Impact Assessment 

2. Initially, this Bill was to be brought to Parliament following the passage of the 

Rights of Children and Young People Bill and in the new legislative context that 

would present. Proceeding on this basis would have ensured that consideration 

and promotion of children’s rights remained at the very heart of the Children and 

Young People Bill and throughout its provisions. It is regrettable that Scottish 

Government has elected not to undertake a Children’s Rights Impact Assessment 

on the Bill. Such an omission leads us to act when exactly CRIA’s are to be used 

if not in the passage and preparation of such a flagship Bill. 

Definition of a service provider  

3. We are concerned that the term ‘service provider’ is used interchangeably 

throughout the Bill to mean different groups of providers. At times, the term will 

include voluntary sector service providers and at others it is limited solely to 

statutory providers. We would suggest that clearer nomenclature is considered to 

better define the groups referred to in each section of the Bill. For instance: 

‘statutory service providers’ or ‘all service providers’. 

Comments and suggested changes to the draft Bill 

Part 1: Rights of Children and Young People 

Full Incorporation of the UN Convention on the Rights of the Child into Scots Law: 

4. Aberlour seeks the full incorporation of the UN Convention on the Rights of the 

Child into Scots law and we believe this bill represents an opportunity for the 

Scottish Government to lead the United Kingdom in enabling Scotland to be the 

first nation to fully incorporate.  

5. Part 1 as it stands will do very little to further children’s rights in Scotland and 

should in our opinion be replaced with a new part which fully incorporates the 

UNCRC into Scots law. This could be done either by placing a duty on Scottish 

Ministers and public bodies to ‘act compatibly’ with the UNCRC or to fully legally 
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incorporate the convention into statute, in a similar manner to the incorporation of 

the European Convention on Human Rights in the UK Human Rights Act. 

6. We support the work of Together (The Scottish alliance for Children’s Right’s), of 

which we are members, to press for an amendment which will bring about 

incorporation or, should such an amendment fall, a much stronger part 1 which 

will give children and young people access to legal redress should their rights be 

violated through action or inaction by the state. 

Part 2: Commissioner for Children and Young People in Scotland 

7. We fully support the proposals within the Bill to extend the powers of the 

Children’s Commissioner but would respectfully ask that the committee consider 

the following extension to the proposals:  

Extending the powers of the Commissioner to allow them to investigate matters 

pertaining to a reserved power: 

8. Investigations by the Commissioner (Section 5) proposes to repeal part of the 

Commissioner for Children and Young People Act (Scotland) 2003 to allow the 

investigation of cases pertaining to an individual child and we fully support this. 

We would however like to see the Bill go further to also omit Section 7, 

subsection 3 paragraph (a) which currently prohibits the Commissioner from 

undertaking investigation into anything relating to a matter reserved to 

Westminster. We believe there is an argument for allowing the Commissioner to 

investigate cases relating to reserved matters, such as those pertaining to 

welfare reform and issues affecting separated children seeking asylum in 

Scotland, omitting paragraph (a) would lift this restriction. 

Requiring parliament to consider the report of an investigation by the Commissioner: 

9. Part 2: Section 5 clause 4 of the draft Bill includes additions to the 2003 Act 

which provide for the commissioner to lay reports of general and individual 

investigations before the parliament. Again, we welcome these additions but feel 

the Bill should extend the 2003 Act to include a duty on Parliament to consider 

such a report either in full chamber through a debate, or by the Committee 

deemed most relevant to the subject matter of the report. 

Part 3: Children’s Services planning 

Requiring Authorities and CPPs to reflect the Children’s Services Plan in the Single 

Outcome Agreement 

10. Section 12 - Implementation of children’s services plan, puts requirement on local 

authorities to provide services in accordance with the children’s services plan. 

We warmly welcome the joined up approach to planning and service delivery that 

such a provision seeks to foster, but believe that this could be further 

strengthened with direct references to community planning and the development 

of the Single Outcome Agreement. 
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11. It is clear from the recent government review of community planning that the 

Single Outcome Agreement still represents the principle strategic document for 

local government in terms of the delivery of local outcomes. If this is the case, 

then it would seem logical to require local authorities and community planning 

partnerships to link the children’s services plan to the single outcome agreement, 

and ensure the mutual compatibility of both in primary legislation.  

12. This could be done through amendment to both sections 12 and 13. Section 13 

makes provision for reporting and we would like to see reference to delivery of 

the outcomes pertaining to the children’s services plan described in the Single 

Outcome Agreement. 

Part 4: Provision of named persons  

13. General comment 1: Aberlour firmly supports the legislative basis for Getting It 

Right For Every Child that this draft Bill proposes to create. We note there has 

been a campaign opposing part 4 by special interest groups and we feel such a 

campaign is both misinformed and risks undermining the piece of legislation 

which is both timely and wholly compatible with the rights, interests and welfare 

of both children and their families. 

14. General comment 2: There is no provision in the Bill for reassigning a named 

person when there is a conflict of interests for the original named person or when 

their relationship with the child breaks down irreparably. A conflict of interests 

might exist for example when the head teacher of a rural primary school is named 

person for all of the children in their School, and their own children attend that 

school. It would not seem appropriate for a parent to be the named person for 

their child. Similarly, if the named person were to start a relationship with the 

child’s parent, they would no longer be able to discharge their duties 

dispassionately and we feel the Bill should make provision for reassigning a 

named person. 

Ensuring that the named person service, will not be ‘contracted out’ 

15. Section 19 (3) (a) defines those people who can provide a named person service. 

It is the second sub clause in this section: 19 (3) (a) (ii) which causes us some 

concern, it seems to suggest that the named person service could be delivered 

by someone at arms-length from the actual service being delivered to the child: 

‘is, or is an employee of, a person who exercises any function on behalf of the 

service provider’. We, along with others in the sector, would like assurances that 

this does not suggest that the named person service could be ‘contracted out’ as 

this could prove incompatible with the spirit of the named person service as being 

a point of contact for the family who is already known to them. 

Provision of named persons for babies in prison 

16. Section 20 in Part 4 - Named person service in relation to pre-school child, 

stipulates that it is up to the health board to assign a named person to each pre-

school age child in their jurisdiction. We endorse this but would query whether 

this is sufficient to ensure that all children in this category will be covered. 
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Aberlour gives staffing support to Scotland’s only Mother and Baby unit at HMP 

Cornton Vale. It is not clear to us as to how a health board appointed named 

person would interface with a mother and her baby who were in custody, and we 

would suggest that in these exceptional circumstances, the Scottish Prison 

Service might appoint a named person from among their staff to act as named 

person for the duration of that families’ sentence. 

Ensuring children with profound disabilities who live in hospital or another residential 

care setting are allocated a named person 

17. Section 21 - Named person service in relation to children not falling within section 

20, lists groups of school age children that would not otherwise be allocated a 

named person under section 20. We believe that this list should be expanded to 

include those children who, due to profound disability or long term illness do not 

go to school and reside in hospital or another residential care setting. This would 

need to be reflected in Section 30 – interpretation of Part 4. The Committee may 

wish to consider other groups that may not fall within section 20, such as children 

in the Gypsy Traveller community or those educated at home. 

The appropriate sharing of relevant information regarding parents 

18. Section 26 - Information sharing; requires a service provider or relevant authority 

to share information relevant to a child’s welfare and wellbeing. We cautiously 

support this, so long as sufficient safeguards exist to promote and protect the 

child’s right to privacy. We also feel that this should include a duty on adult 

service providers to share relevant information about parents which might have a 

material impact on the wellbeing of a child. This is because information of 

relevance to a child’s wellbeing may not solely be about them but other things like 

parental mental health, or domestic living arrangements. 

Relationship between named person and lead professional 

19. In section 28, we feel there is a lack of clarity around the relationship between the 

named person and the lead professional and that this lack of clarity has fuelled 

some of the negative campaigns against part 4. Perhaps a new section is 

required which clearly sets out the relationship between the named person, 

underpinned by statutory guidance defining each role. 

Part 5: Child’s Plan  

Ensuring the views of children and their parents are properly obtained and regarded 

20. Section 31 Child’s plan: requirement- requires the responsible authority to 

ascertain and have regard to the views of the child and the child’s parents ‘so far 

as reasonably practicable’. We are concerned that this term: ‘so far as 

reasonably practicable’ might allow Local Authorities to avoid going to any trouble 

to ascertain the views of the family. We would recommend the deletion of this 

phrase. 

Not using maturity as an excuse to disregard the views of a child 
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21. Section 33 Preparation of a child’s plan (7) reads: 

In having regard to the views of the child the authority preparing the child’s 

plan is to take account of the child’s age and maturity 

22. This suggests that when it is considering the views of a child, the authority can 

choose to ignore these views on grounds of maturity. We don’t think authorities 

should ever be able to use maturity of as grounds to dismiss the views of a child, 

but we do think they should consider the child’s maturity when considering the 

best way to seek the views of the child as such we recommend section 7 be 

amended to read: 

(7) In obtaining the views of the child the authority preparing the child’s plan 

is to take account of the child’s age and maturity 

23. This amendment should be applied to section 37 (3) for the same reasons. 

Part 7 Corporate parenting 

Allowing residential and foster care providers, to hold corporate parental 

responsibilities by application 

24. Section 50 - Corporate parenting: refers to a list contained in schedule 3 of some 

26 individuals or groups who make up the corporate parent. We ask that a 27th 

group be added to include residential and foster care providers who can join the 

corporate parent by application. 

25. Residential and foster carers take daily parenting decisions as a matter of course 

but are not allowed to take official decisions or will have to seek approval from 

social work to allow the child to engage in a range of activities from going on 

holiday, to appealing school placement decisions. This can cause significant 

delays, increased work-loads for social workers and unnecessary tension 

between social work and carers. 

26. If we are content to place the day to day wellbeing and safety of these young 

people in the care of foster and residential care providers then we would suggest 

that they be afforded full parental decision making powers. We suggest that this 

be by application as some foster carers may not feel comfortable in having this 

level of responsibility. 

Expanding the defined responsibilities of the Corporate Parent to ensure the child is 

communicated with and made aware of the support available to them.  

27. Section 52 Corporate parenting responsibilities: includes a list of the 

responsibilities of the corporate parent. We support these responsibilities but 

believe that it should be expanded to include responsibilities to: 

Maintain appropriate levels of communication with the child or young 

person to whom the order applies  

And to make those children and young people aware of the support 

available to them both during and after their time in care 
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Addressing conflict between elements of the corporate parent, either in statute or 

guidance 

28. Section 54 Collaborative working among corporate parents defines the duties of 

collaboration incumbent on all actors who form the corporate parent. We believe 

that this section requires either a third part or statutory guidance which sets out 

means of resolving conflict between those individuals who form part of the 

corporate parent who may from time to time disagree on the delivery of the child’s 

plan or around a key decision pertaining to the child.  

Part 8 Aftercare 

29. General comment: This represents one of the most important sections of the 

draft Bill and the one which we feel will make the most positive impact of any of 

the draft proposals. We thank the Government for its plans to improve provision 

in this critical area and bolster earlier commitments and offer our full support. 

Broadening the definition of care leaver to include those who have been looked after, 

but were no longer looked after at the age they leave school 

30. Section 60: Provision of aftercare: Amends the 1995 Act to provide support to 

Care leavers up to the age of 26. We support all the proposed amendments to 

the 1995 Act, but suggest that this Bill should also seek in section 29 of the 1995 

act — subsection (1) to delete “at the time when they ceased to be of school age 

or any subsequent time” 

31. We feel this further amendment is necessary as it seeks to expand those young 

people who could be classified as a ‘care-leaver’ by removing the proviso that to 

receive this classification they were in the care system at the point at which they 

ceased to be of School age or at some point thereafter. This is necessary as it 

will ensure support is still offered to those for whom an order may have ended 

before they have left school but still may require support. 

Giving care leavers a route of appeal and redress when a local authority decides 

they are not eligible for after care support 

32. We feel there should be some means of redress and appeal on the part of the 

care leaver against the decision of the local authority both in section 29 (3) of the 

1995 Act and perhaps through a new section 5(a) of the new Bill. 

Automatic serious case reviews when care leavers die. 

33. We have been working with Barnardos Scotland and others to see the inclusion 

in section 60 of a new clause which will amend the 2009 Looked After Children 

regulations (specifically regulation 6) to ensure that a serious case review is 

conducted in the event of the death of a care leaver up to the age of 36. 

Creating a duty on LAs to provide age appropriate refuge to young runaways who 

ask for it 
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34. This proposed change strengthens the 95 Act, by changing the power conferred 

to authorities to provide refuge to young runaways that ask for it, into a duty to 

provide refuge. Very few local authorities currently act on this power and provide 

refuge under section 38 

35. After part 8 at line 31 we suggest the insertion of a new: Part 8 (a) 

61: Short term refuges for children at risk of harm: the 1995 Act is 

amended as follows. 

36. In section 38- (a) in subsection 1(a) ‘for may’ substitute ‘must’ 

Alex Cole-Hamilton 

Head of Policy, Aberlour Child Care Trust 

5 July 2013 


